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E and OE

MCA & DoLS
Factsheet

MCA Act 2005 - Key Principles

•  Presume capacity until proven 
otherwise 

•  Support individuals to make 
decisions

•  Making unwise decisions doesn’t 
mean you lack capacity

•  Any decision taken is done in the 
person’s best interest

•  Any decision taken must be done 
with the least intervention

When, where & who do DoLS apply

• Live in England or Wales
• 18 years or over
•  Impairment or disturbance of the 

brain or mind
• Live within a care home or hospital

Capacity and the law
The law states

• Capacity is the ability to do something
•  In a legal context it refers to a person’s ability to do something, 

including making a decision
•  This may have legal consequences for that person or for other people 

– possible imprisonment

Assessing capacity
Assessing capacity has set criteria upon how it is undertaken. You can no 
longer assume someone lacks capacity until proven otherwise. To support 
this ethos, the development of the Mental Capacity Act 2005 was introduced. 

Code of practice
The code of practice explains in plain english

•  The law and Ideas on how to support individuals in different 
situations 

• Guidance upon the assessment process 
• The steps to take when concerned about an individual 

MCA key principles
The first key principle is that we must all assume a person has mental 
capacity until it has been proven that they lack capacity. This is done via 
capacity assessments and tests.

The second key principle is that we must support individuals to make 
decisions for themselves where and when they can. Therefore staff must 
prove how they have helped and supported individuals to make decisions. 

The third key principle is that it is ok to make unwise decisions. If an 
individual does make an unwise decision it doesn’t mean they lack capacity. 

The fourth key principle is that any decision that is made on the behalf of 
another person must be in the person’s best interest.

To ensure this, a checklist and best interest meeting regarding the individual 
and the decisions to be made should be undertaken. 

The fifth key principle is that any decision that is taken must be done with 
the least intervention possible. This is to ensure the individual is safeguarded 
from any potential abuse. 
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Support

•  Government website -  
www.direct.gov.uk

•  Planning ahead - Lasting Power of 
Attorney applications 

•  IMCA - Represent and support 
individuals who have no family

•  Court of Protection - Appoint 
LPA’s and Deputies to support 
individuals

• �Office�of�the�public�guardians�-� 
Monitor and support LPA’s and 
Deputies

The Human Rights 
Act exists to protect 
everyone from abuses 
of power, disrespect and 
neglect
Bournewood Case

MCA & DoLS
Factsheet

Staff protection
The MCA protects care services and workers from legal action when providing 
personal care or taking action on behalf of people who lack capacity to make 
decisions�about�their�care.�Care�plans�must�reflect�the�required�/�prescribed�
methods. 

Even with this protection in place, it does not mean staff can ignore or dismiss 
individual’s requests. Any restrictions of freedom that are used must be 
reasonable and proportionate.

Restraint
A person who lacks capacity may be restrained by another person based upon 
two conditions: 

•  It is necessary to prevent harm to the person
•  The act used is proportionate to the likelihood of the harm and the 

seriousness of the harm 
Restraint by law is constituted by the following elements

• The use or threatened use of force to secure a person
•  A restriction of liberty to movement whether or not the person 

resists  

Applying to deprive
From time to time an individual in care or undertaking treatment may need to 
be deprived of their liberties.There are two types of applications for this:

• Urgent authorisation 
• Standard authorisation 

Post assessment
Following the assessment a report will be made stating three potential 
outcomes:

•  It is in the person’s best interest and deprivation of liberties are 
allowed 

•  It is in the person’s best interest but changes to practices to be made 
•  It is not in the person’s best interest and the actions must be stopped


